
 

 

 

Business Rescue 19 June 2014 

 

What is it? 

 

A court driven process to rehabilitate financially distressed companies and restore them to a solvent state. 

 

How does it work? 

 

Business rescue proceedings temporarily suspend the management of the company from running the 

company and provides for a moratorium on the rights of creditors to claim against the company. A business 

rescue practitioner is appointed to supervise the running of the company. 

 

What measures are taken? 

 

Business Rescue will facilitate the rehabilitation of a through three key measures:  

 

1. The temporary supervision of the company and of the management of its affairs, business and 

property  

 

2. A temporary moratorium on the rights of the claimants against the company or in respect of 

property in its possession  

 

3. The development and implementation of a rescue plan 

 

When does Business Rescue apply? 

 

Business Rescue applies when the company is in distress, after having underperformed for a while, but is 

still economically viable. A distressed business is a business that is unlikely to be able to meet all obligations 

in the forthcoming 6 months. 

 

Voluntary or not?  

 

Companies can apply for voluntary BR if the company is financially distressed and has reasonable prospects 

of being rescued.  

 

A compulsory BR takes place if any affected person at any time applies to court to place the company under 

BR. An affected person can be a shareholder, creditor, trade union representative or an employee etc  

 



Who is the BR practitioner and what does he do? 

 

The BR practitioner must be a member in good standing of a legal, accounting or business management 

profession and he must be licensed by the Companies and Intellectual Properties Commission. 

 

The BR practitioner will have full management control of the company and may remove or appoint any 

person to the management. He will develop and implement the BR plan.  

 

What does the Director do during Business Rescue? 

 

The Director will continue to exercise the functions of a director, subject to the authority of the Business 

Rescue Practitioner (BRP). He/she will attend to the requests of the BRP at all times, and provide the BRP 

with any information about the company’s affairs as required. Any action taken without the BRP’s approval 

is void. 

 

The BRP may apply to court to have a director removed on the grounds that the director behaved 

improperly or is impeding the BR process. 

 

Legal issues during Business Rescue 

 

There will be a general moratorium on all legal proceedings, except the proceedings that are consented to 

by the BRP, except criminal proceedings against directors or officers and except proceedings by a 

regulatory authority. 

 

Debtors and Creditors  

 

Debtors are not allowed to use BR as an excuse not to pay outstanding debts. 

 

Creditors cannot bring legal action against the company for the duration of BR. They are entitled to form a 

creditors committee and be consulted by the BRP in drawing up the BR plan and may informally make 

proposals for a BR plan. 

 

What happens to the employees? 

 

Employees continue to be employed on the same terms and conditions as prior to BR. They are entitled to 

receive all notices regarding BR proceedings. 

  

Unpaid amounts prior to BR are treated as preferred unsecured creditors and unpaid salaries post 

commencement have a superior preference.  

 

What is the process of Business Rescue? 

 

The process of Business Rescue is likely to take a maximum of three months and follows the following 

steps: 

 

Day 1:   Board resolution to commence BR filed with CIPC  

Day 5:   Appoint a BRP 

 The director is to provide the practitioner with all books and records of the company 

 Publish appointment of BRP to all affected parties  

Day 10:  Director provides BRP with a statement of affairs 

Day 15:  First Meeting of creditors 

Day 25:  Publish the BR Plan  



Day 35:  Convene a meeting with all affected parties to determine the future of the company and 

accept or reject the BR Plan.  

 

If the business plan is approved, the practitioner will file notice of the substantial implementation.  

 

If the business plan is rejected, the practitioner may seek a vote of approval requiring the preparation of a 

revised plan, or advise the meeting that the company will apply to a court to set aside the result of the vote 

on the basis that it was inappropriate.  

 

What about lease charges?  

  

A Landlords claim for the lease charges (“charges”) typically falls into one of the following four categories 

under Business Rescue: 

 

• Before BR: lease charges arising prior to commencement of the BR are to be treated as ordinary 

claims against the company;  

 

• Period between BR and date of vacation of premises: The BRP can issue a written notice to the 

landlord to suspend the lessee's obligation to pay the lease charges. This suspension notice may be 

given before or after the leased premises are vacated.  

 

• Claims for any period after date of vacation but before suspension or cancellation of the lease: the 

landlord can accept the repudiation and cancel the lease agreement or reject the repudiation and 

continue to claim rental charges.  

 

• Claims for the period after date of vacation and/or date of suspension: this claim would be an 

ordinary unsecured claim against the company. 
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